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Transfer of Undertaking (Protection of Employment Regulations) 1981

Government Proposals for Reform

CBI Response to DTI Consultation 2005

1. The CBI welcomes the opportunity to respond to the Government’s consultation on the Transfer of Undertakings (Protection of Employment) (TUPE) draft Regulations. CBI members wish to see clearer and more practical regulations that would allow for flexibility and reduce uncertainty.  We continue to believe that TUPE should ensure that outsourcing and restructuring can operate within a commercial and legal environment which provides:

· value for money - outsourcing and restructuring must be able to deliver to clients the optimum combination of quality and cost

· an appropriate level of employee protection - helping to create a secure environment in which to motivate staff and to reduce resistance to outsourcing and restructuring as concepts

· a sensible and fair management of risk - contractors need to be able to manage the risk that they may lose a contract on a non-TUPE basis and have to make costly redundancies. 


2. Regulations in this area are very complicated and have caused confusion since they were first implemented. However, CBI members have over time become accustomed to the regulations and they question whether the current review will achieve the aim of making regulations more effective or will simply displace confusion by introducing new concepts, which will take some time and costly litigation to understand. Employers fear that new regulations would mean that business will again need several years to adapt, which would not be to the benefit of employers and employees. Moreover, as the European Commission is planning a revision of the Acquired Rights Directive, CBI members wonder whether this is the most opportune moment to revise the TUPE Regulations as the revision of the Acquired Rights Directive will most probably require another revision of the TUPE Regulations in the near future.

3. If government is determined to press ahead with this review, CBI members believe that whilst some of the provisions contained in the draft TUPE Regulations are encouraging, further progress could be made. In particular, CBI members believe that:

· the extended scope of a ‘relevant transfer’ will create new uncertainty even though it will resolve a number of current difficult issues

· the value of the ‘professional business services’ exemption is doubtful

· the increased flexibility in changes to employment terms and conditions may not go far enough to be genuinely useful

· the new provisions on insolvency will help boost the rescue culture but there is some confusion as to the intention behind aspects of the proposals

· a new legal obligation on the transferor to pass information to the transferee is needed but the present proposal is too onerous and uncertain

· joint and several liability for pre-transfer personal injury is a step in the right direction, but joint and several liability for failure to inform and consult staff is unacceptable.

The extended scope of a ‘relevant transfer’ will create new uncertainty even though it will resolve a number of current difficult issues

4. CBI members believe that the new definition of a ‘relevant transfer’ (draft Regulation 3) provides more certainty in some areas. For example it removes the current problem surrounding TUPE avoidance but still leaves uncertainty as to whether some outsourcing transactions constitute service provision changes (draft Regulation 3(b)). However, relevant transfers falling outside service provision changes will lead to uncertainty. According to Regulation 3(3)(a)(i) a relevant transfer takes place if there is ‘an organised grouping of employees situated immediately before the change in the United Kingdom which has as its principal purpose the carrying out of the activities concerned on behalf of the client’. Confusion is likely to arise regarding the new concepts introduced draft Regulation 3(3)(a)(i) e.g. ‘principal purpose’ and ‘organised grouping’. CBI members acknowledge the difficulty in defining a relevant transfer and, hence, they consider that the new extended definition will fall short of achieving the certainty desired.  If the government is nonetheless determined to proceed with these proposals, CBI members propose that such new concepts be explained in detail and with examples in the guidance accompanying the new regulations in order to improve clarity.

The value of the ‘professional business services’ exemption is doubtful

5. After further consideration on this issue, CBI members no longer believe that an exemption of professional business services from the definition of ‘service provision change’ is workable.  In any event, disputes rarely arise in the case of TUPE transfers involving white-collar workers in current labour market conditions. Defining such an exemption would require the elaboration of a category of type of services or characteristics of services to be exempt, which would be problematic for several reasons, including: making the list fully comprehensive; demarcating between blue-collar and white-collar workers who are potentially part of the ‘organised grouping’; and finding a definition that would stand the test of time. 

The increased flexibility in changes to employment terms and conditions may not go far enough to be genuinely useful

6. Employers’ need to change or harmonise employees’ terms and conditions post-transfer appears to have been taken into account by the draft Regulations. Draft Regulation 4(5) states that agreed variations of contract are allowed if the sole or principal reason for the variation is ‘a reason connected with the transfer that is an economic, technical or organisational reason entailing changes in the workforce or a reason unrelated to the transfer’. The draft Regulations represent a step forward compared to the original Regulations, which made any post-transfer variation of working terms and conditions related to the transfer extremely difficult.


7. However, the definition of an ETO reason leaves a significant amount of uncertainty. The term ‘entailing changes in the workforce’ is understood by many employers to mean a change of numbers in the workforce. A common interpretation is that a transferee desiring to make changes to contract terms and conditions for an ETO reason must first change the numbers of the workforce employed, which is contrary to the promotion of employee protection as this provision is likely to increase the number of redundancies. Employers have a genuine need to harmonise terms and conditions of the workforce for practical economic, organisational and employee relations reasons that will not lead to overall deterioration of these terms and conditions for workers, and need not lead to job losses. For instance, harmonisation may be necessary to avoid equal play claims, or simply for the sake of fairness, cultural cohesion and administrative efficiency within the organisation.

8. CBI members believe that the provision should be amended to include ‘entailing changes in the nature, composition, or responsibilities of the workforce’.
 The suggested provision covers not only numbers and location of the workforce (composition), but also terms and conditions (nature of the workforce) and the duties and roles employees perform (responsibilities of the workforce) and therefore provides increased flexibility. This would allow for, for example, reskilling and retraining (both to the benefit of transferee and employees) to be sufficient reasons for changes to terms and conditions. Government should also consider amending the provision to include a specific authorisation for the ‘harmonisation’ of terms and conditions where the outcome is comparable or no less favourable for employees.

9. Previously many employers have made changes to terms and conditions related to the transfer that were favourable or neutral to employees, provided that the changes overall were not to the employees’ detriment. In practice an employee is unlikely to bring a claim if only favourable/neutral changes are made - even if this is possible in theory.  It would therefore be desirable to include a Regulation that permits such changes in order to increase certainty, especially as this concept is currently used in public to private sector transfers. The Code of Practice of workforce matters in local government, issued in February 2003 in the context of the two-tier workforce, includes the concept of ‘overall no less favourable’ terms and conditions, which could be transposed into the draft TUPE Regulations.

The new provisions on insolvency will help boost the rescue culture but there is some confusion as to the intention behind aspects of the proposals

10. CBI members were somewhat encouraged by proposals to limit the application of the Regulations when business is insolvent, designed to boost the ‘rescue culture’. When a transferor is involved in ‘relevant insolvency proceedings’, ‘permitted variations’ of contract can be agreed by employer and employee representatives (draft Regulation 9(1)). Employers feel that the new provision could contribute to reducing the opportunity for dispute. However, in practice, the time it takes to reach agreements between the transferor and the employee representatives may hamper the intended effects of the provision. Therefore there may be value in a default provision allowing new terms to be substituted on a temporary basis pending subsequent agreement with employee representatives or binding arbitration. 


11. Draft Regulation 8 states that liability for payments under ‘relevant statutory schemes’ (e.g. redundancy payment) does not transfer to the transferee but will be paid by the Secretary of State. This is welcomed by CBI members and is considered to be a step in the right direction. However, CBI members question whether this particular provision will aid the rescue culture as the transferee could still inherit substantial liabilities, such as back pay and contractual redundancy entitlements over and above the statutory guaranteed payments. Government may want to consider amending insolvency legislation to allow for more generous payments to be made to employees under certain circumstances constituting extreme threats to jobs, such as severe hardship, to encourage rescue culture and to avoid deterring potential purchasers. 



A new legal obligation on the transferor to pass information to the transferee is needed but the present proposal is too onerous and uncertain

12. CBI members are encouraged by proposals to oblige the transferor to provide information relating to the terms and conditions of affected employees to the transferee, including liabilities and the identities of assigned employees. However, concern remains about the details of the proposals. 


13. CBI members welcome the fact that notification of employee liabilities can be sought through a third party (draft Regulation 11(6)(b)). Members experience particular problems with regard to second generation outsourcing, where there is no direct contact between the first and the second contractor. Though these provisions are encouraging, the wording is still vague and there is some confusion as to liability for failure of information transfer. If the third party is the client then it may also be very difficult to seek an indemnity.  The safest route in practice will be for the outgoing contractor to notify the incoming contractor of information transfer requirements but this does not help at the early stage of the tender process when only the client knows to whom it is sending the tender documentation. Though currently increasing numbers of TUPE contracts have an exit clause requiring the transferor to pass on information, clear Regulations on liability would be an important back up mechanism.



14. The information on employee liabilities is defined as ‘rights, powers, duties, and liabilities’ (draft Regulation 11(1)) and there is debate about the precise scope of these terms. This definition is broad and may be difficult for employers to understand. CBI members recommend that the information to be transferred should be explicitly set out but kept to a minimum to avoid causing a burden. We suggest that the information should be specified in the TUPE Regulations and be based on the human resources information stated in the Employment Rights Act 1996, schedule 1 (see annex). Dispute and grievance related information should also be included in order to establish any potential liabilities that may transfer. Specification of information would reduce confusion - otherwise case law will have to be awaited in order to establish precisely what is expected of the transferor. 

15. It would be useful to clarify in the Regulations whether ‘information’ includes the actual documentation that supports the information to be transferred.  Case law makes it clear that ‘information’ does not mean the primary documents, in which case it is difficult for the transferee to assert the quality and accuracy of the information.  The transferee will still have to rely on its ability to negotiate warranties and indemnities and/or to negotiate on price or include a price adjustment mechanism if the notified information turns out to be misleading, inaccurate or incomplete. We suggest the government includes in the Regulations an obligation on the transferor to provide copies of all relevant documentation at least at the point of transfer.  This would assist the transferee and ensure that the rights of transferring employees are protected.

16. The draft Regulations set the maximum penalty for the breach of the Regulations on the notification of employee liability information at a maximum of £75,000, to be set by the High Court. While CBI members feel that the High Court is a better option than the Employment Tribunal and the Employment Appeal Tribunal, they believe that the first port of call for this type of dispute should be the County Court. Though we agree with government that there should be a set penalty for breach of the Regulations on the notification of employee liability information, the cost and geographical inconvenience of bringing a case in the High Court may deter many employers, especially small businesses, from making a claim.



Joint and several liability for pre-transfer personal injury is a step in the right direction, but joint and several liability for failure to inform and consult staff is unacceptable.

17. The draft Regulations state that there is to be joint and several liability in terms of personal injury where the injury occurred before the transfer. While this could somewhat reduce the liability of the transferee for pre-transfer personal injuries incurred by the transferor and is thus perceived as encouraging by CBI members despite the fact they would prefer liability to follow the fault. CBI members firmly believe that liability should follow fault in all situations and that the party responsible should bear any subsequent costs.

18. The same principle applies with regard to information and consultation. Joint and several liability with regard to any ‘protective award’ made by an employment tribunal for failure by the transferor to comply with the information and consultation requirements in relation to collective redundancies and TUPE transfers in the Trade Union and Labour Relations Act 9 (Consolidation) 1992 is not considered appropriate by CBI members. The responsibility should lie with the transferor who failed to inform and consult or the transferee who failed to provide the transferor with information or otherwise failed to co-operate with the consultation process.  The Tribunal’s power to apportion the award on the basis of fault should be reinforced, if necessary overruling Kerry Foods v Creber
.  Joint and several liability may encourage an unscrupulous employer who was at fault to simply fail to pay on the basis that its counterpart will ‘cave in’ first. 

Human Resources Directorate

May 2005
ANNEX

WRITTEN PARTICULARS REQUIRED IN THE SCHEDULE 1 STATEMENT

Employment Rights Act 1996 S1 – within eight weeks of employment, employer must provide employee with written statement including the following:

	Basic information
	a) Names of both employer and employee;

b) Date of commencement of employment;

c) Date of commencement of continuous employment.

	Information to be given at specified date and not more than seven days before statement is given
	a) Scale of remuneration, method of calculating pay, pay period;

b) Terms concerning hours of work;

c) Holiday entitlements (including public holidays and holiday pay); provisions for sickness and sick pay; pensions rights and schemes;

d) Periods of notice on both sides;

e) Job title

f) Period of employment if not permanent;

g) Place(s) of work;

h) Details of collective agreements affecting conditions;

i) Specific details for overseas working.


� In 2000, the Employment Appeals Tribunal held in Kerry Foods v Creber that liability for failure to consult employees transfers to the purchaser on the sale of a business. 








�Is it not simpler and easier to omit ‘entailing changes in the workforce’?


�The issue of whether continuity goes back to zero if a redundancy payment is made was raised at our meetings.


�For what it is worth, my view is that getting the client to provide for this information to be disclosed is the only viable way forward.  The client can, in agreement with the transferor, determine when info is to be disclosed and there is no danger of big guys getting little guys fined in the High Court to punish them.


�As I understand it from our meeting, it is not a claim, it’s more like a private prosecution.
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